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been entrusted to Kalia, that he had failed to ac
count for these goods and that he was liable to 
pay a sum of Rs. 5,000 in accordance with the 
terms of the bond. In view of the plea put for
ward by Kalia that he was acting not in his per
sonal capacity but in his capacity as an agent of 
the New Bank of India the learned Sessions Judge 
allowed him, if he was so advised, to bring a suit 
with the object of securing a determination of his 
rights qua the said Bank. Prima facie he is at 
liberty to bring a suit against the New Bank of 
India either for reimbursement or for specific 
performance of the contract, if any, between him
self and the Bank. He has no power, however, to 
bring a suit either against the Punjab State or 
against Mohinder Singh or the Rural Supply 
Company for securing a declaration that the cri
minal Court was not justified in forfeiting the 
bond.

For these reasons I would accept the peti
tion and declare that Kalia is not at liberty to 
maintain the present suit against the Punjab 
State, Mohinder Singh and the Rural Supply 
Company. Their names should be omitted from 
the list of defendants. I would order according
ly. There will be no order as to costs.

The parties have been directed to appear 
before the trial Court on the 19th February, 
1957.

FULL BENCH
Before Khosla, Passey and Mehar Singh, JJ. 
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are regulated— whether entitled to wages during the 
period of suspension at the same rate as if he were not 
suspended— Authority constituted under the Act— Whether 
competent to order the employer to pay the full amount of 
wages during the period of suspension— Payment of Wages 
Act and Indian Railway Establishment Code— Conflict 
between— Which prevails— Master and servant— Contract 
between— Suspension of servant— Consequences of.

Held, that a railway employee, who is placed under 
suspension in accordance with the rules by which his 
conditions of service are regulated, cannot, during his 
period of suspension, claim his full wages and he cannot 
go to the Authority under the Payment of Wages Act 
alleging that his wages have been deducted, because in 
fact there has been no deduction. W e can say that the 
rules provide for suspension of the contract, and on sus- 
pension the contract between master and servant is held 
in abeyance, with the consequence that both* parties are 
absolved from performing their full obligations, or we 
can say that the provisions with regard to suspension and 
the subsistence allowance payable during suspension are 
part of a larger contract which must be enforced as a 
whole and not in part.

Held, that in case there is any conflict between the 
Indian Railway Establishment Code and the Payment of 
Wages Act, it is the Code which must prevail as it was 
framed under the authority of the Government of India 
Act, 1935, which came into force later than the Payment 
of Wages Act and the later rules framed under the authority 
given by Parliament must take precedence over 
an earlier Act passed by the Indian Legislature.

Held, that a contract between a master and a servant 
is a mutual obligation which requires each party to per
form its part of the contract. A  contract can, however, be 
suspended temporarily and during its period of suspension 
the contracting parties are absolved of all or some of their 
obligations. There is nothing novel in a contract being 
suspended. It merely amounts to a postponement of the 
actual performance of the contract, and in the case of a 
continuing contract like the contract of service between



master and servant, suspension means that the relation
ship of master and servant remains in abeyance for a cer
tain period. Suspension, however, need not be complete 
and it cannot be argued that whenever a contract of ser
vice is suspended, the servant is free to go and seek em
ployment elsewhere and the master is free to withhold 
the wages due to the servant and to employ some other 
servant to do his work. Such suspension would be 
equivalent to a total termination of the contract and sus
pending a contract is certainly not the same thing as ter
minating or rescinding i t ; and if suspension is something 
less than termination, then it must follow that a connec- 
tion, however tenuous, continues between the master and 
servant. The servant perhaps cannot seek employment 
elsewhere though he does not perform his normal duties 
for his master. Similarly the master may be obliged to 
give a subsistence allowance to the servant though he 
may not be obliged to pay him his full wages which are to 
be paid for specific work done by the servant. Suspension, 
thus, need not completely absolve the two contracting 
parties and it may even be partial and, if that be so, it 
will have to be examined in each individual case what 
the extent of the suspension is and what consequences 
flow from it. This will depend upon the terms agreed 
between the two contracting parties.

Cose referred by Hon’ble Chief Justice, A. N. Bhandari 
on 17th February, 1956, to the Full Bench for decision of 
certain points.

Petition under section 44 of Act VI of 1918 and Article 
227 of Constitution of India for revision of the order of 
Shri Sham Lal, Senior Sub-Judge, Karnal, dated 18th 
December, 1954, ordering for the refund to the respondent 
of all the amounts deducted by the petitioner over and 
above Rs. 150.

K. L. Gosain, Krishan Lal Kapur and N. L. Salooja, 
for Petitioner.

H. L. Sibal and G. C. Mital, for Respondent.

J u d g e m e n t

Bhandari, C.J.—This petition raises the Bhandari, C. I .
question whether an employee who is placed un
der suspension in accordance with the rules by 
which his conditions of service are regulated is
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Divisional 
Superinten

dent,''Northern 
Railway, Delhi 

Division

entitled to receive wages during the period of 
suspension at the same rate as if he were not 
suspended.

v . The petitioner in this case was employed as
Mukand Lai a Booking Clerk at the Railway Station of Pani-

-------------  pat. On his return to the Railway Station at
Bhandari, C. J. about 9.30 p.m. on the 8th May, 1951, he dis

covered that the lock of the booking room had 
been opened and that sum of Rs. 831 which he 
had left in a cupboard inside the room had been 
taken away. He reported the matter to the 
Station Master without loss of time and an en
quiry committee was appointed in order to 
examine the circumstances in which the money 
was stolen. On the 18th June, 1951,* the peti
tioner was placed under suspension, charges were 
framed against him and he was required to show 
cause why his services should not be dispensed 
with. On the 28th July, the Railway Adminis
tration directed that a sum of Rs. 831 which had 
been lost through his negligence should be deducted 
from his salary. The petitioner thereupon presen
ted a petition under section 15 of the Payment of 
Wages Act in which he alleged that the order of 
the Railway Administration was liable to be set 
aside on the simple ground that he was not af
forded an opportunity of showing cause against 
the action which was proposed to be taken in re
gard to him. He stated further that the Adminis
tration had contravened the provisions of the 
Payment of Wages Act by making certain deduc
tions which were not authorised by law. The 
administration deducted his wages (1) by putting 
him under suspension for a long period and giv
ing him only one-half of the salary to which he 
was entitled, (2) by withholding his annual in
crement, and (3) by directing that a sum of 
Rs. 831 should be deducted from his salary even
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though the loss was not directly attributable to 
his neglect or default. The Authority constituted 
under the Act of 1936 observed as follows:—

Divisional 
Superinten

dent, Northern 
Railway, Delhi

“Moreover it was found that proper locks Di^ sion 
were not supplied by the Railway Mukan<̂  Lal
Department to the petitioner and his _______
colleagues. The lock which was sup- Bhandari, C. J. 
plied was of an ordinary type which 
was opened by the luggage porter very 
easily in the absence of the petitioner.
The petitioner used to attend to other 
work on the Railway Station such as 
receiving parcels from the passenger 
trains after locking the door of his 
office. During that time also theft 
could have occurred from his drawer in 
which he kept cash.”

In a later passage the Authority observed as 
follows:—

“ In the present case the respondent has 
deducted Rs. 831 the maximum amount 
provided by the law. The respondent 
has also withheld the increment of the 
applicant for one year permanently 
and the half of his pay during the al
leged suspension period by way of de
duction, which clearly offends against 
the provisions of section 10(1) of the 
Payment of Wages Act. The applicant 
left the booking office for his meals 
after locking it from outside and 
stationing Neki Ram porter on guard. 
The applicant has taken as much care 
as a man of ordinary prudence would 
have taken about his own goods. In 
view of the above circumstances, I 
think deduction of Rs. 150 only from



Divisional 
Superinten

dent, Northern 
Railway, Delhi 

Division "  
v,

Mukand Lai

Two petitions have been presented in this 
an ari, C. J. case> one the Booking Clerk in which he 

claims that in view of the finding that he had 
taken as much care of the money as a man of 
ordinary prudence would have taken about his 
own property, it was not within the competence 
of the Authority to order a deduction of Rs. 150 
from his *wages. The second petition has been 
presented by the Railway Administration in 
which it is stated (1) that as the Cletk had left 
the booking office without permission * of his 
superior officers and had not deposited the 
amount in cash with the Assistant Station Master 
in spite of being required so to do and in failing 
to lock the drawer containing the money, the 
Authority was not justified in directing that a 
sum of Rs. 150 only and not a sum of Rs. 831 
should be deducted from his salary. Secondly, it 
was alleged that the withholding of the incre
ment and fraction of pay for the period of sus
pension could by no stretch of meaning be re
garded as deductions. Both these applications 
were argued before me today.

Section 7 of the Payment of Wages Act pro
vides (1) that the wages of an employed person 
shall be paid to him without deductions of any 
kind except those authorised by or under the Act, 
and (2 ) that deductions from the wages of an em
ployed person shall be made only in accordance 
with the provisions of the Act, and may be of 
the kinds set out in the body of the section in
cluding (a) fines, (b) deductions for absenge from
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his wages would meet the ends o f jus
tice. I, therefore, order the refund to 
the applicant of all the amounts deduc
ted by the respondent over and above 
Rs. 150.”* * * *
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duty and (c) deductions for damage to or loss of Divisional 
goods expressly entrusted to the employed per- Superinten- 
son for custody, or for loss of money for which ^Delhi
he is required to account, where such loss or Division 
damage is directly attributable to his neglect or v 
default. Mukand Lai

Mr. Salooja, who appears for the Railway Bhandari, C. 
Administration, invites my attention to a deci
sion of this Court in Civil Revision No. 762 of 
1945 in which a Division Bench of this Court 
came to the conclusion that where the employer 
has no power to suspend the employee, he re
mains under an obligation to pay to such em
ployee the full salary for the period for which he, 
without actually dismissing him, does not allow 
him to work professing to have suspended him 
for that period, but where the employer in the 
exercise of a lawful power vested in him to sus
pend an employee does suspend him he cannot be said 
to be under any obligation to pay any salary to the em
ployee for the period of suspension unless the terms of 
service themselves provide for payment of the whole or 
a part of such salary. This authority was follow 
ed by Khosla, J., in Gurcharan Lai v. Divisional 
Superintendent Northern Railway, New Delhi 
(1),

A  contrary view has, however, been taken 
by a Division Bench of the High Court at Bombay 
in K. P. Mushran v. B. C. Patil and another (2). 
In the leading judgment recorded by Chagla, 
C.J., it was held that notwithstanding the order 
o f suspension, the contract of employment was 
not suspended at all, the relationship of master 
and servant between the employer and the 
employee continued to subsist and obligations of

(1) A.I.R. 1955 NUC 2163 (Vol. 42) (Punjab)
(2) A.I.R. 1952 Bom. 235.
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Divisional the parties under the contract remained un- 
Six^erinten- affected, and therefore the employee was entitled

Railway0 Dêr to wa§es during the period of suspension and the 
Division Authority was competent to order the employer

v to pay the full amount of wages during such
Mukand Lai period.

Bhandari, C.J. As a conflict of opinion has manifested itself 
between this Court and the Bombay High Court 
and as the reasoning adopted by the Bombay 
Court appears to me to be more consistent with 
the provisions of the Payment of Wages Act, I am 
of the opinion that the following question should 
be referred to a Full Bench of this Court. The 
questiorl is—

“When an employee is placed under suspen
sion in accordance with the* rules by 
which his conditions of service are re
gulated, is he entitled to wages during 
the period of suspension at the same 
rate as if he were not suspended, and 
is the Authority constituted under 
the Payment of Wages Act competent 
to order the employer to pay the full 
amount of wages during such period?”

ORDER OF THE FULL BENCH.

Khosla, J. K h o s l a , J.—The following question has been 
referred for the consideration of the Full Bench by my 
Lord the Chief Justice:— -

“When an employee is placed under sus
pension in accordance with the rules 
by which his conditions of service are 
regulated, is he entitled to wages dur
ing the period of suspension at the 
same rate as if he were not suspended, 
and is the Authority constituted under
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the Payment of Wages Act competent
to order the employer to pay the full den̂ PNorthern
amount of wages during such period?” Raiiway, Delhi

Division

The circumstances which gave rise to this v- 
reference are stated in detail in the order of my u an 
Lord the Chief Justice, and it will be sufficient j£hosja 
if I recapitulate some of the more salient inci
dents. The petitioner Mukand Lai who was em
ployed as a Booking Clerk at the Railway Station,
Panipat was charged with negligence resulting in 
inonetary loss to the Railway Department. The 
loss took place on the 8'th of May, 1951, and four 
days later the Enquiry Committee appointed to 
go into the matter submitted its report. On the 
same day, Mukand Lai was suspended. A charge- 
sheet was given to him. He remained under sus
pension from 12th May, 1951, to 27th May, 1951.
For this period he was paid a subsistence al
lowance which was equivalent to half his normal 
salary. The question arose whether the Railway 
Department in paying him less than his salary 
had made a deduction in wages due to him. The 
petitioner moved the Authority under the Pay
ment of wages Act and the Authority modi
fied the order of the Railway Administration.
The question therefore now arises whether 
Mukand Lai was entitled to receive his full 
wages for the period during which he remained 
under suspension and whether the Authority 
under the Payment of Wages Act could direct the 
payment of full wages to him. The matter came 
before this Court on the motion of the Railway 
Department.

Lai

J.

I may mention at the start that there are two 
decisions of this Court which support the view 
that both parts of the question referred to the 
Full Bench should be answered in the negative.
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The first of these is a reported case Rura Ram v. 
Divisionsal Superintendent, N. W. Railway,

Divisional 
Siyjerinten-

Rtlwa“ ^ -  (!)» which was decided by a Division
Division 

v.

Khosla, J.

Bench consisting of Das C.J. and Achhru Ram, J. 
The second is an unreported case Gurcharan Lai 

Mukand Lai y . Divisional Superintendent, Northern Railway 
(2), decided by myself. There is, however, a Divi
sion Bench decision of the Bombay High Court 
given in K.P. Mushran v. B. C. Patil (3 ), in which 
a contrary view appears to have been expressed. 
My Lord the Chief Justice was of the view that 
there was a conflict between the Division Bench 
decision of this Court and the Division Bench 
decision of the Bombay High Court and this was 
his only reason for referring the matter to a Full 
Bench. The Bombay High Court has considered 
the matter afresh in E. Thillai Natarajan v. 
C. P. Fernandes (4 ), and has expressed a view 
which if not contrary to its previous view in 

K. P. Mushran v. B. C. Patil (3 ), is certainly in 
complete accord with the two decisions of this 
Court. It is possible that had this decision been 
brought to the notice of my Lord the Chief 
Justice the occasion for this reference may not 
have arisen. However, the matter is of con
siderable importance both to the Railway A d
ministration and to its employees and we have 
therefore heard lengthy arguments and con
sidered it from all aspects independently of the 
previous decisions dealing with the matter.

It seems to me that the matter presents itself 
under three different aspects—

(1) The suspension of a Railway employee 
suspends wholly or in part the contract

(1) A.I.R. 1954 Punjab 298.
(2) C.R. 116 D. o f 1953.
(3) A.I.R. 1952 Bom. 235.
(4) 1956 Bom. L.R. 821.
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between him and the Railway Depart
ment. Therefore the original terms 
regarding the quantum of wages are no 
longer enforceable during the period o 1 
suspension.

Divisional 
Superinten

dent, Northern 
Railway, Delhi 

Division 
v.

Mukand Lai

(2) The rules contained in the Indian Khosla, J. 
Railway Establishment Code were 
framed under the authority of section 
241 of the Government of India Act of 
1935. These rules govern the conditions 
of service applicable to Railway employees.
A Railway employee accepting employ
ment agrees to be governed by these rules 
and these rules therefore become part of 
the contract which governs his employ
ment. The rules contemplate suspension in 
certain circumstances and the payment of 
a subsistence or compensatory allowance 
less than the normal salary during the 
period of suspension. Therefore when 
the Department suspends a Railway 
employee in the circumstances and ac
cording to , the procedure laid down in 
the rules the employee cannot say that 
his wages are being withheld from him 
because for the period of suspension his 
wages are equivalent to the compen
satory allowance.

(3) The rules contained in the Indian 
Railway Establishment Code were 
framed under the authority of the 
Government of India Act of 1935 which 
came into force in 1937. The Payment 
of Wages Act was passed in 1936. The 
later rules framed under the authority
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Railway, Delhi 
Division

Superinten
dent, Northern

Divisional given by Parliament must take pre
cedence over an earlier Act passed by 
the Indian Legislature.

I now proceed to examine these three aspects
Mukand Lai *n detail. Any contract between master and ser

vant is a mutual obligation which requires each
Khosla J Party to perform its part of the contract. In the

case of Railway service an employee undertakes 
to do the work assigned to him and the Railway 
Department which is the employer in the case, 
undertakes to pay wages for the work done, and 
to provide certain other guarantees which consti
tute the conditions of service as laid down in the 
Indian Railway Establishment Code. A  contract 
can, however, be suspended temporarily and dur
ing its period of suspension the contracting parties 
are absolved of all or some of their obligations. 
There is nothing novel in a contract being sus
pended. It merely amounts to a postponement of 
the actual performance of the contract, and in the 
case of a continuing contract like the contract of 
service between master and servant suspension 
means that the relationship of master and servant 
remains in abeyance for a certain period. Suspen
sion, however, need not be complete and it cannot 
be argued that whenever a contract of service is 
suspended, the servant is free to go and seek em
ployment elsewhere and the master is free to with
hold the wages due to the servant and to employ 
some other servant to do his work. Such suspen
sion would be equivalent to a total termination of 
the contract and suspending a contract is cer
tainly not the same thing as terminating or re
scinding it; and if suspension is something less 
than termination, then it must follow that a con
nection, however, tenuous, continues between the 
master and servant. The servant perhaps cannot 
seek employment elsewhere though he does not 
perform his normal duties for his master,
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Similarly the master may be obliged to give a Divisional 
subsistence allowance to the servant though he may Superinten- 
not be obliged to pay him his full wages which derjt’ Northern 
are to be paid for specific work done by the ser- 
vant. There is some though perhaps not very v 
apt analogy in a retainer which is paid to a lawyer 'Mukand Lai
engaged by a firm who wants its cases handled by -----—
that particular lawyer. A  fee for actually handl- Khosla, J. 
ing the case is paid over and above the retaining 
fee and till the actual case is handed over it can
not be said that the lawyer is representing the 
firm in any particular case.

It seems to me, therefore, that suspension need 
not competely absolve the two contracting parties.
In other words suspension may be partial and, if 
that be so. we shall have to examine in each in
dividual case what the extent of the suspension is 
and what consequences flow from it. This will 
depend upon the terms agreed between the 
two contracting parties. In the present case the 
Indian Railway Establishment Code lays down 
the manner in which the contract of service is 
suspended. Suspension is to take place in certain 
given circumstances only, and when that hap
pens, the Railway employee is not entitled to 
any wages but is entitled to a lesser amount which 
is called compensatory or subsistence allowance 
and since there can be no unilateral suspension 
of a contract an employee can only be suspended 
where he has accepted as part of his contract 
terms which authorise his employer to suspend 
him in certain given circumstances. Where sus- • 
pension was not in contemplation of the contract 
of service no suspension can take place. This 
seems to me to be the basis of all the rulings, both 
English as well as Indian, dealing with the matter.
If I may put it more briefly at the risk of tauto
logy, where two parties agree to a contract of 
service and the contract of service provides for
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Divisional suspension in certain cases, the suspension, when
Superinten- ^ takes place, has the result of holding the con- 

dent, Northern, , „ , . . . . . .  ,
Railway, D elhitra c t o f serv lce  te m p o ra rily  m  ab eya n ce , and

Division during the period of abeyance the relationship 
v between the master and servant is determined 

Mukand Lai by terms which have also been mutually agreed
----------  upon. In the present case the terms mutually

Khosla, J. agreed upon between the parties are contained 
in the rules embodied in the Indian Railway 
Establishment Code and this Code has been ac
cepted by both the parties. Under the Code 
suspension can be ordered in certain circum
stances. It is conceded that those circumstances 
did obtain in the present case and therefore sus
pension was perfectly valid. During the period 
of suspension the employes could not ask for the 
enforcement of the original contract • but was 
only entitled to the smaller claim specified in 
rule 2043 of the Code.

There can be no doubt that by the terms of 
the contract or by the conditions of service agreed 
upon between the parties power to suspend may 
be given to the master, and when he exercises 
that power the mutual obligations of master 'and 
servant cease. It was held in Bird v. British 
Celanese Limited (1), that where suspension can 
under the rules take place the mutual obligations 
to work and to pay wages cease. This was a case 
of a spinner employed by the British Celanese 
Limited on certain terms. The employee knew 
that according to a well-recognised practice the 
employer could temporarily suspend a workman 
from his employment, with a proportionate de
duction from the week’s wages, for breaches of 
the factory rules. The employee committed one 
of these breaches and he was suspended for two 
days. A  deduction was made from his wages for

(1) (1945) 1 A.E.R. 488.



VOL. X ] INDIAN LAW REPORTS 1073

Railway, Delhi 
Division

v.
Mukand Lai 

Khosla, Jt.

these two days and he brought an action for the Divisional 
recovery of damages against the Company. It Superinten- 
was held that “ the suspension having been in a c - T̂ or^ f ™ 
cordance with the terms of the contract of em 
ployment, the mutual obligations of the parties 
ceased for the two days of the suspension. There
fore, non-payment of two days’ wages was 
neither in the nature of a fine, nor a deduction 
from the sum contracted to be paid” by the 
employers.

A  somewhat similar matter was considered 
in Wallwork v. Fielding and others (1). In that 
case an Act of 1882 empowered the Watch com
mittee to suspend a police constable and to stop 
his pay during the period of suspension. A  police 
constable so suspended relying upon the Police 
Act of 1919 claimed full wages for the period of 
suspension. It was held that there was nothing 
in the Act of 1919 which took away the power to 
suspend given under the older Act of 1882. The 
significance of this decision is that where power 
to suspend can be lawfully exercised the contract 
of service remains in suspension and the mutual 
obligations of the parties are not enforceable. In 
Hanley v. Pease and Partners, Limited (2), it 
was found that the employers had no right to 
suspend the employee and, therefore, the em
ployee was entitled to damages or wages.

This Court considered this matter in Rura 
Ram v. Divisional Superintendent, N. W. Railway
(3). It was a case almost on all fours with the pre
sent one and the provisions of rules 1711 and 2043 
of the Establishment Code were considered. The 
Division Bench gave its decision in clear and 
categorical terms: —

“Where the employer has no power to sus
pend the employee he remains under an

(1) (1922) 2 K.B. 66.
(2) (1915) 1 K.B. 698.
(3) A.I.R. 1954 Punjab 298.
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Divisional 
Superinten

dent, Northern 
Railw ay, Delhi. 

Division 
w.

Mukand Lai

Khosla, J.

obligation to pay to such employee the 
full salary for the period for which he 
without actually dismissing him does 
not allow him to work professing to 
have suspended him for that period. 
Where, however, the employer in the
exercise of a lawful power vested in him 
to suspend an employee does suspend 
him he cannot be said to be under any 
obligation to pay any salary to the 
employee for the period of suspension 
unless the terms of service themselves 
provide for payment of the whole or 

•a part of such salary. * * * *
* * * * fli the

present case the Railway Administration 
had an indisputable power to suspend 
the petitioner and the said Administra
tion having duly suspended him in the 
exercise of that power the petitioner is 
not entitled to any salary for the period 
of suspension excepting the subsistence 
grant not exceeding l/4 th  of his salary 
provided for in the rules which he has 
already received.”

I may mention again my own decision in 
Civil Revision No. 116-D of 1953 which followed 
the Division Bench and in which I distinguished 
the Bombay case in which a contrary view ap
peared to have been taken.

With regard to the Bombay case K. P. 
Mushran v. B. C. Patil (1), it seems pointless to 
discuss it as the same Court has now taken a view 
more in conformity with the one set out by me. It 
is significant that the judgments in both these 
cases were written by Chagla, C.J., but the effect

(1) A.I.R. 1952 Bom. 235.
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of the earlier Bombay decision which was mainly Divisional 
responsible for this reference to the Full Bench Superinten- 
has now been wholly nullified by E. Thillai 
Natarajan v. C. P. Fernandes (1 ), the later decision ^j-^ision 1 
o f the Bombay High Court. Chagla, C.J., was at v 
pains to discuss his earlier judgment in K. P. Mukand Lai
Mushran v. B. C. Patil (2), and to point out that ----------
there were certain distinguishing features between Khosla, J. 
the two cases. His final conclusion was that sus
pension could be ordered under rule 1711 in 
appropriate cases and during the period o f sus
pension the employee was not entitled to any
thing more than the subsistence allowance laid 
down by rule 2043.

Another way of looking at the matter is that 
there is no question of holding the contract in 
abeyance but the parties have agreed upon a cer
tain contract. That contract says that in the nor
mal course of events the employee will be paid a 
certain wages. The contract goes on to say that 
when a certain eventuality occurs then different 
terms of contract will apply, and these different 
terms are that the employee will not be called 
upon to work for a temporary period though he 
may be required to remain present at his house or 
at the office and for that period he would be paid 
a smaller amount which for the sake of con
venience is called compensatory or subsistence 
allowance. Therefore the contract is one whole 
transaction providing for different sets of circum
stances. I may illustrate my point by a hypothe
tical example. An employee may be told that he 
will normally be required to work six hours a day 
and will be paid at the rate of say Rs. 6 a day. If, 
however, he is called upon to do extra work he 
will be paid at the rate of Rs. 1-8-0 per hour for 
every extra hour, but if in certain circumstances 
there is not enough work to keep him busy for six 
hours or the employer chooses not to make him '

nri956~Bom7 L.R. 821~
(2) A.I.R. 1952 Bom. 235.
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Divisional work his wages will be reduced by eight annas for 
Superinten- every hour falling short of six hours. In such a

Rahway^Delhicase wages of the employee which he can re- 
Division cover under the Payment of Wages Act will be the

u wages £2t down in the contract and not Rs. 6 a
Mukand Lai day, because for any particular day that he works

—--------  for seven hours he will be entitled to recover
Khosla, J. r s 7-8-0 and i f  he works for five hours he cannot 

recover more than Rs. 5-8-0. If for some reason 
the employer tells his employee not to work at 
all on a certain day the employee will be entitled 
to no more than Rs. 3 for that day according to the 
terms of the contract. Here there will be no ques
tion of .suspension because the employee has not 
been told to keep away for any misconduet com
mitted by him, but the wages which* he can re
cover are not the full or normal wageS of Rs. 6 
per day. If the employer chooses to keep the em
ployee idle for a whole week the employee cannot 
go to the Authority under the Payment of Wages 
Act and say : “The employer has deducted Rs. 3 a 
day from my wages. Therefore pass an order 
directing the employer to pay me the amount so 
deducted.” The employer’s answer to this claim 
•will be : “The employee agreed with me that I 
could give him less than six hours’ work a day 
and pay him a correspondingly smaller amount. 
It was also agreed that I could keep him idle for 
a whole day or a whole week and in that event I 
would not be obliged to pay him more than Rs. 3 
per day. These were the terms of our contract 
and these terms only are enforceable. His wages 
for the days during which he remained idle were 
Rs. 3 and there was no question of any reduction.” 
In a case of this type there was no suspension 
though the employee could have raised the argu
ment which Mukand Lai has raised before us, and 
on the analogy of the hypothetical case given by 
me I am of the view that in the present case the



VOL. x l INDIAN LAW REPORTS 1077
contract of service betwen the parties was con- Divisional 
tained in the Establishment Code and according Superinten- 
to this contract the employee could be suspended,!^1'’ Norton1 
in certain circumstances and during the period o fKlaî v fs’ione 1 
suspension the wages were equivalent to subsis- v 
tence allowance. Therefore when the employee Mukand Lai
goes to the Authority under the Payment of — ------
Wages Act he can only recover the subsistence Khosla, J. 
allowance because that is what falls under the defi
nition of ‘wages’. In other words, the employee 
must enforce the whole contract and not a part 
of the contract. The whole contract covers sus
pension and the subsistence allowance payable to 
him during suspension.

Lastly, if there is any conflict between the 
provisions of the Payment of Wages Act and the 
rules contained in the Establishment Code it is 
the Code which must prevail. This matter was 
discussed ve^y fully by Chagla, C.J. In E. Thillai 
Natarajan v. C. P. Fernandes (1), referred to 
above and I will make no apology for quoting 
extensive extracts from the judgment in that 
case, more particularly as this judgment has now 
nullified the effect of the earlier decision of 1952 
which was mainly responsible for this reference 
to the Full Bench: —

“ It is clear and it is not disputed that the 
rules framed by the Governor-General 
under section 241(2) of the Government 
of India Act regulate the conditions of 
service between the petitioner and the 
railway authority with regard to his 
suspension and with regard to the sub
sistence allowance permissible to him 
while he is under suspension. * * *

The Government of India Act, 1935, came 
into force on April 1, 1937. The Pay
ment of Wages Act was passed on April

(1) 1056 Bom. L.R. 821
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Divisional 
Superinten

dent, Northern 
Railway, Delhi 

Division 
v,

Mukand Lai

Khosla, J.

23, 1936, and it came into force on 
March 28, 1937. A  question has also 
been raised whether it could be said of 
the Payment of Wages Act that it re
gulates the conditions of service bet
ween the railway authority and its em
ployees, but for the purpose of this 
argument we will assume that that Act 
does regulate the conditions of service. 
Therefore, the position in law was that 
prior to April 1, 1937, there was on the 
statute book an Act which, with regard 
to payment of wages, regulated the 
conditions as between employer and 

• employee including the railway autho
rity and the petitioner. Then was pas
sed the Government of Incfia .A ct on 
April 1, 1937, and section 241(1) ex
pressly deals with conditions of service 
in the case of services of the Federation, 
and the railway service is a service of 
the Federation * * * *
the Governor-General has framed rules 
and the rules in question with regard 
to suspension and subsistence al
lowance fall within these rules framed 
by the Governor-General. Therefore, 
without more, it is clear that this 
Parliamentary legislation must over
ride any provision made with regard to 
the conditions of service in the case of 
services of the Federation made by an 
Indian statute passed before the Parlia
mentary legislation was put on the 
statute book.”

The learned Chief Justice concluded as 
fo llow s: —

“Wo will, therefore, decide this matter on 
the narrow ground that the conditions



VOL. X ] INDIAN LAW REPORTS 1079
of service of the petitioner with regard 
to his suspension and with regard to 
the wages to which he is entitled dur
ing the period of suspension are re
gulated by the rules framed by the 
Governor-General under section 241 of 
the Government of India Act and that 
the Payment of Wages Act has no ap
plication with regard to those condi
tions, and it is not open to the petitioner 
to claim an amount as being illegally 
deducted by the railway authority 
when that deduction is legal and per
missible under the rules framed by the 
Governor-General under the Govern
ment of India Act.”

With these remarks I wish, with great respect, 
to express my agreement. I have taken the 
liberty to quote extensively from the judgment of 
Chagla, C.J., because this aspect of the matter 
could not have been stated more clearly or more 
emphatically than he has done.

Therefore it seems to me that from what
ever angle the matter is viewed, a railway em
ployee cannot, during his period of suspension, 
claim his full wages and he cannot go to the 
Authority under the Payment of Wages Act 
alleging that his wages have been deducted, be
cause in fact there has been no deduction. We 
can say that the rules provide for suspension of 
the contract, and on suspension the contract 
between master and servant is held in abeyance, 
with the consequence that both parties are ab
solved from performing their full obligations, or 
we can say that the provisions with regard to

Divisional 
Superinten

dent, Northern 
Railway, Delhi 

Division 
v.

Mukand Lai

Khosla, J-
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Divisional suspension and the subsistence allowance pay-
Superinten- abje during suspension are part of a larger con-

dent, Northern ̂ .rac  ̂ m ust be enforced as a whole and not
Railway, Delhi. , . . .

Division in Par -̂ And lastly if there is m fact any con-
v flict between the Establishment Code and the

Mukand Lai Payment of Wages Act, it is the Code which must
----------  prevail.

Khosla, J.
Both parts of the question referred to the 

Full Bench, therefore, must be answered in the 
negative.

Passey, J.

Mehar Singh, 
J.

Passey, J.—I concur.

Mehal Singh, J.— I agree.

APPELLATE CIVIL 

Before Tek Chand, J.

UMRAO SINGH,— Plaintiff-Appellant

versus

Mst. MUNNI and others,— Respondents

Civil Regular Second Appeal No. 835 o f 1955.

1957 Res judicata— Two suits tried together— Suits disposed
-------------- of by a single judgment but separate decrees prepared—
Jan., 21st Appeal preferred against one decree only— Whether the un

appealed decree operates as resjudicata qua the appealed 
decree— Rule stated.

Held, that where two suits have been tried together 
and though disposed of by a single judgment two decrees 
are prepared and an appeal is preferred against one 
decree only, the fact that there is an unappealed decree 
does not create an estoppel against the hearing of the ap
peal. In such a case the estoppel is not created by the 
decree but by the judgment and it would be a denial of 
justice to stifle the hearing of the appeal by resort to the 
doctrine of res, judicata when actually and substantially


